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1. Introduction

Family and its legal recognition, especially in the form of traditional
marriage, prompts many controversial political and normative issues.
Can and should liberal states recognize family relationships, and which
kind of family forms? Is there any legitimation for liberal legislators to
recognize and even promote one particular family structure among oth-
ers? Is marriage the most desirable legal tool to recognize family units
and secure rights and duties to family members? Should we keep speak-
ing of ‘family’ at all? These are only some of the key questions revolving
around the legal and social institutions of family and marriage, which
nowadays are undergoing an even deeper sociological, political, legal,
and normative scrutiny than what happened in the past.

From a sociological perspective, the so-call traditional family — name-
ly the nuclear, heterosexual, monogamic family structured by gender
— is still going through the disruptive process of transformation that
started in the second half of the 20t century in Western liberal demo-
cratic states, due to shifts in cultural, technological, economic, social
and political conditions (Cogswell 1975; Budgeon and Roseneil 2004;
Cutas 2019). A formal and substantial improvement of gender equality
in family relationships,' increasing rates of divorce, stepfamilies, volun-

"When I talk about formal improvement of gender equality, | refer to the abo-
lition of legal provisions legitimating formal inequality between wife and hus-
band within marriage (e.g., the legal doctrine of coverture in common law, ac-
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tary singlehood, births out of the wedlock, and nonmarital cohabitations
are only some of the most visible changes in family configurations and
dynamics. New (Palazzo 2018), or variant (Cogswell 1975), family forms
are becoming more and more widespread. They are enduring a process
of normalization, especially in their less unconventional varieties: al-
though stepfamilies, cohabitations, and couples ‘living apart together
diverge from the archetype of the traditional family, they are no longer
regarded as radically deviating from a socially acceptable idea of family.

The increasing visibility and social approval of more ordinary forms
of new families blazed the trail to a new academic and political interest
in more unconventional family types, especially same-sex families. In
turn, more widespread social acceptance of same-sex families paved
the way to increasing visibility of even more radical kinds of uncon-
ventional families, or what I regard as experimental families (Cogswell
1975): polyamorous families (Aviram and Leachman 2015; Sheff 2011;
Solomon 2021) and what I refer to as ‘networks of care’, namely, queer
assemblies, neo-tribes, urban tribes, and quasi-communes (Heath
2004; Brake 2014; Palazzo 2021). These new radically unconventional
family forms hold the potential to challenge norms in intimate rela-
tionships in such a disruptive way that shall probably lead us to rethink
our common notion of family. For this reason, and because they are not
yet as visible and intelligible as more conventional types of new fam-
ilies are (Sheff 2011), we face a higher degree of suspicion and resis-
tance when it comes to their social acceptance, let alone the possibility
of their legal recognition.

As a matter of fact, if we look at the number and complexity of the
existing family forms, it is clear that ‘family’ is not an immutable entity
but family units “reshape themselves in response to shifting social con-
ditions” (Sheff 2011, 491). Therefore, it might seem unrealistic to speak

cording to which a wife’s legal rights and obligations were subsumed by those
of her husband). Substantial improvement of gender equality refers instead to
the achievement of better economic and social conditions of women within
marriage, such as a more balanced sharing of productive/reproductive labour
between wives and husbands. While in Western democratic countries formal
equality has been achieved, some substantial inequalities between men and
women within family persist (Okin 1989).
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of ‘family” at all, to the point that someone suggests replacing the term
‘family’ with ‘families’ (Budgeon and Roseneil 2004; Cutas 2019; Gittins
1985). From my perspective, referring to ‘families’ is probably a more ap-
propriate way to give an account of the increasing facets of family forms,
which widely differ from one to another in some crucial respects. I also
recognize that we should stop naming ‘the family’, in other words, we
should refrain from the use of the definite article as if family were a sin-
gle, unambiguous phenomenon?

Accordingly, when 1 utilize the term ‘family’, I have in mind all the
possible different family units sharing the same functions, regardless of
their formal features. I speak interchangeably of ‘family’ and ‘families’,
attributing to both those terms the same (functional) meaning that shall
be developed later, and | discard the definite article. From this premise
descends the key role of the language and conceptualization in dealing
with new challenges in the field of family. No political, normative, or
legal discourse on family relationships should neglect the importance
of outlining an appropriate and inclusive definition of family. For this
reason, | shall set out to show why it is still necessary to speak of ‘fam-
ily’, and I shall subsequently outline a functional definition of family as
a multipurpose association (Archard 2018; Cutas 2019; Struening 1999).
This is the basis for the development of my claim in favour of the equal
recognition of unconventional families.

The radical evolution of family toward a number of new ways of build-
ing and living intimate relationships raised many political, legal, and
normative issues, including new claims for legal recognition,® and the

2 According to Archard (2018), is it possible, though, to speak of “the family” (as
a peculiar social unit), but at the same time recognizing that this peculiar kind
of social unit can assume many different forms. However, I agree with Douglas
(2001), cited in Archard (2018), suggesting that when we speak of “the family” we
are implicitly presuming that one kind of family has to be preferred, and namely
“the” traditional family.

> Throughout this work, when I mention the ‘recognition’ of family, I refer to
legal, and not social, recognition. | suggest that a state can intervene in family
relationships, by disciplining them through the use of the law, at least in two
different ways. On the one hand, a state may outline forms of formal’ legal
recognition of family, namely, conferring legal status to a specific kind of family
relationship and attaching rights and obligations to that status. Marriage and
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satisfaction of crucial needs for legal protection of family units that are
not yet recognized. Consequently, Western liberal democratic states
have been called to answer to demands for legal recognition of different
types of family units, and the existing forms of legal recognition of fami-
ly, especially marriage, have started to be questioned. On the one hand,
some kinds of nonmarital relationships and cases of nonbiological par-
enthood eventually gained forms of recognition. Especially convention-
al kinds of nonmarital unions, such as dyadic heterosexual cohabita-
tions, have widely been recognized both by progressist and conservative
states.’ This has not always happened when it came to demands for the
legal recognition of unconventional families, such as same-sex ones.
More conservative countries still refuse to recognize any kind of uncon-
ventional family, diverging from ‘the’ traditional family. Their arguments
are usually based on a normative defence of the nuclear heterosexual
monogamic family as the only ‘real’ or ‘natural’ family, for reasons that
will be investigated below (Elshtain 1991; Finnis 2008). However, most
Western countries showed a more progressist attitude, and have started
to recognize same-sex families, both by providing specific legal tools
(e.g., civil unions or domestic partnerships) or by extending marriage’s
eligibility requirements. The normative justification for legal recognition
of unconventional families usually appeals to liberal principles such as
liberty, neutrality, and equality (Brake 2010; Den Otter 2015; Nussbaum
2009; Wedgwood 1999).

civil union are both kinds of formal legal recognition of families. Formal recog-
nition is the most powerful form of validation of family relationships, especially
when it is established in the form of marriage. On the other hand, a state can
provide forms of ‘functional’ legal recognition of family relationships (Palazzo
2018), by granting some limited legal consequences to relationships not having
a legal status, but which are functionally equivalent to ones that are formally
recognized. The conferral of a bundle of rights and obligations to a cohabiting
couple, in so far it functionally resembles a married couple, is a form of func-
tional recognition.

4 One example is the functional recognition of the so-called de facto unions in
Italy, sanctioned by the law 76/2016. According to this law, a de facto union is a
dyadic cohabiting intimate durable and stable relationship, not yet sanctioned
by marriage, whose members ask to be recognized in order to gain certain bun-
dles of rights and duties, without acquiring any formal legal status.
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It is this work’s purpose to advocate the equal legal recognition of
unconventional families on the basis of political liberalism. I shall ar-
gue that unconventional families, even ones that radically differ from
the widespread idea of the traditional family — such as polyamorous re-
lationships and networks of care — deserve to be equally recognized by
law. Furthermore, I shall claim that the intervention of a liberal state in
disciplining families is legitimate only so far as it does not discriminate
against different types of families. In other words, I aim at arguing that,
if a liberal state recognizes family relationships through the law, a fun-
damental condition must be satisfied in order for its intervention to be
legitimate. Namely, it must not violate the principle of equality between
families, and consequently, it should provide equal legal treatment to
family units sharing the same relevant functions and purposes, whatever
their form is (Den Otter 2015; Nussbaum 2009).

For the sake of my argument, | shall outline a functional definition
of family as a multipurpose association (Struening 1999), opposing
both formal definitions (Archard 2018; Cutas 2019) and functional defi-
nitions of family as a one-purpose association (Archard 2018; Elshtain
1991; Finnis 2008). When providing this functional definition, I shall enu-
merate some of the most common and relevant purposes of family re-
lationships, such as mutual support and cooperation, companionship,
child-rearing, the satisfaction of intimate, romantic and sexual needs,
and care. Although this intuition falls outside the main scope of this
paper, and I shall not analyse it closely, I shall suggest that at least one
of those purposes is so relevant to justify a legitimate intervention of a
liberal state in recognizing family relationships, and this purpose is care.

This being said, I shall set out to show why, according to the definition of
family as a multipurpose association, even radically unconventional types
of family units should be considered families since they all share the same
relevant functions and purposes. Furthermore, I shall clarify the meaning of
‘unconventional families’ and ‘experimental families’. Then, I shall go on to
argue that the respect for equality between all the different kinds of families
is a crucial requirement for the state’s intervention in the matter of family to
be legitimate. In other words, a liberal state recognizing family relationships
through law is acting legitimately only if providing equal treatment to all the
different kinds of families, which are functionally analogous according to the
definition of family as a multipurpose association.
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2. Defining family

2.1 Why ‘family’? The social meaning of family

Due to the rise, spread, and increased visibility of many different family
forms, we face enduring disagreements about the meaning of family, its
nature and values. Facing the normative, descriptive, and linguistic com-
plexity of the ever-transforming concept of family, one may ask whether
it is still worth using the term “family” at all. I believe it is, for at least
three crucial reasons: (i) family relationships are key for human life and
society, and they are perceived as being uniquely valuable; (ii) differenti-
ating between ‘families’ and other relevant, analogous social groups cre-
ates an unfair hierarchy between valuable relationships, and diminishes
the value of less conventional kinds of intimate caring relationships; (iii)
due to the circumstance that existing laws refer to ‘family’, i.e. the branch
of ‘family law’, it is probably more realistic to insist on changing the ac-
tual definition of family, making it more inclusive, than abolishing the
legal and social category of family.

In the first place, even if family is clearly changing, and the traditional
family and marriage are losing their grip on intimate lives, family relations
— whatever their form is — seem still to be key for human life and society
(Budgeon and Roseneil 2004). As a matter of fact, family is still perceived
as a primary system for socialization and intimacy, and most people con-
tinue to live within families. Butler argues, in this regard, that we cannot
assume that family is: “over’ or ‘dead’ just because |...] it has lost the
capacity to be formalized and tracked” (2002, 15). Moreover, according to
Budgeon and Roseneil: “the move by family sociologists to pluralize the
concept, to speak of ‘families’ rather than ‘the family’, emphasizes the ‘still
alive-ness’ of the category, and seeks to maintain attention on family prac-
tices” (2004, 127). Indeed, even from a conceptual and linguistic point of
view, “family” is still: “a pervasive word in our culture, embracing a variety
of social, cultural, economic and symbolic meanings” (Weeks et al. 2001,
9). Moreover, empirical research shows that family ties are often perceived
as being at the top of the hierarchy of intimate relationships; that people
usually express a greater sense of obligation and commitment towards
relatives than towards best friends (Graham 2008); and that they regard
their family as one of the most important elements of their lives.

6
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It is significant, however, that nowadays we use the term ‘family’ to
qualify experiences, structures, and relationships that no longer resem-
ble the common idea of the traditional family. Consequently, I believe
that we should leave apart any essentialist notion since the concept of
family seems no more anchored to an essence, or to any specific form,
nor to its presumed ‘naturalness’. In fact, as I shall show in section three,
[ would define family only based on its set of functions, leaving aside
any fixed, monolithic, formal conceptualisation. In other words, I agree
that family is rather something we do: “with this ‘doing’ displaying char-
acteristics which warrant the label ‘family’” (Palazzo 2021, 4). As a result,
from a queer perspective, family is built through many different discur-
sive practices; it is always being shaped by individuals; it can hardly be
mapped in its formal features, since ‘doing family’ can assume a variety
of different meanings, and families can fulfil several legitimate purposes
in many legitimate forms.

Moreover, certain kinds of new families, and especially what I refer to
as ‘experimental families’, are becoming more and more flexible, while
the boundaries between traditional family relations and different kinds of
intimate relationships, such as friendships, are blurring (Pahl and Spencer
2004). Consequently, we should problematize the concept of family in or-
der to avoid the risk of regarding family as a static phenomenon and con-
cept, but rather as an active process of building certain human interactions
(Weeks et al. 2001). However, | argue that we need to keep talking about
family as a human and social phenomenon that, despite radical changes,
is still meaningful and hard to dismiss both in theory — e.g., adopting a
different terminology — and in practice. To quote Palazzo:

[The term ‘family’] continues to manifest itself as a central trope in
Western culture and intellectual imaginaries. Its evocative character
remains of the unobjectionable sort. When one uses the word ‘fam-
ily’, such as when referring to a friend, one intends to signify the im-
portance one attaches to the relationship. This is to say that the label
of ‘family’ is a signal to third parties regarding the significance and
salience of a given relationship (2021, 10).

On the other hand, one might suggest abolishing the concept of fam-
ily at all, both in the social and legal realms. When it comes to the legal
recognition of family relationships, for instance, Brake (2012; 2014) ar-



Francesca Miccoli
Should All Families be Treated
Equally by Law?

gues in favour of the inclusion of all the different kinds of ‘relationships
of care’, and not ‘families’, as the object of legal regulation. Other au-
thors instead advocate the co-existence of different terms. According to
Archard (2018), although we should not neglect the relevance of intimate
caring relationships between adults only, we should not regard them ad
‘families’. In his perspective, only child-rearing units should be labelled
‘families’. Along the same line, one may argue that only those relation-
ships featuring formal characteristics of the traditional family, i. e. het-
erosexuality and monogamy, should be named families, even though
other kinds of valuable relationships should be granted analogous bun-
dles of rights and duties. However, | reject those views, and | suggest
that we should preserve, even linguistically, what is perceived as being
uniquely valuable in family relationships. At the same time, we should
make the category of ‘family relationships’ as much inclusive as possible
of all the different kinds of groups and configurations performing the
same aims and fulfilling the same functions of traditional families.

Consequently, I decided to speak of ‘family’ as a matter of political
choice, to stress the fact that I am referring to something more than
a group of individuals or a set of practices, for ‘family’ has a powerful
symbolical meaning, shaping the intimate lives of most of the peo-
ple. Even more crucially, using different words to refer to variant family
forms would fail to pursue the aim of challenging the widespread and
rooted idea that only the traditional monogamous heterosexual conju-
gal relationship is ‘family’. Furthermore, to deny the label of ‘family’ to
new, radical, non-normative family units is to diminish their social val-
ue and deny them dignity and equal legal recognition. In other words,
to distinguish between ‘family’ and another valuable close or intimate
or romantic, or caring relationship between adults, implicitly justifies
a hierarchy that, in turn, may easily result in a different degree of le-
gal protection. Conversely, to regard experimental units as ‘families’
is the first step towards social acceptance and, eventually, equal legal
recognition. Extending the definition of family to those experimental
intimate groups and, accordingly, granting them equal recognition, is
also a way to rectify past injustices and discrimination.

Finally, existing legal provisions and even whole branches of the
law, i.e. family law, refer to the linguistic concept of ‘family’. However,
being the law a normative, prescriptive heuristic, legal definitions of



Francesca Miccoli
Should All Families be Treated
Equally by Law?

family are prone to support a conception of family which is different
from a social, descriptive (neutral) definition of family (notwithstand-
ing that what the law defines “family” should be intelligible as “fam-
ily” to society at large). The legal notion of family has crucial effects
on the different kinds of existing family forms since not all the social
groups we epistemically refer to as ‘families’ are necessarily consid-
ered families by the law. Since abolishing any reference to the social
and legal category of family seems unfeasible for me, I suggest that we
should more realistically work on the definition of family, making them
as inclusive as possible for legal purposes. Therefore, I suggest that in
questioning the existing family laws we should start from the assump-
tion that certain intimate, caring, committed relationships are families
and, as such, they should be treated by the law. This is the reason why
I believe it is key to speak of ‘family” at all, but also the reason why I
shall outline a much broader concept of family that may include many
different valuable human relationships that are not yet regarded as a
family by the law, as long as we stick to a normative, static and conser-
vative definition.

2.2 Formal definitions of family

There are at least two different ways of providing a definition of family,
namely a formal and a functional one. A formal definition of family refers
to a shared number of social meanings (Archard, 2018). It has long been
prevalent in the philosophical and sociological literature (Cutas 2019)
and is still extensively used in legal provisions regulating families. As
a matter of fact, the law mostly recognizes family relationships based
on their formal features, such as consanguinity, cohabitation, number,
and sex of partners, and I shall contest this legal approach. According-
ly, common formal definitions of family usually appeal to traits such as
genetics, kinship, conjugality, and household (Archard 2010). “A family
is the union of a man and a woman, committed to a romantic relation-
ship, sharing the same roof”; “A family is a relationship between the two
different-sex parents and their biological children”; “A family is a social
group whose members share the same living place and are tied by genet-
ic relationships” are the most common, traditional definitions of family
grounded on formal features.
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There are three main problems with a formal definition of family.
Firstly, there is a lack of consensus on what epistemically counts as
a crucial formal feature to connotate family. Consider the definition
of family as a group of kin united by genetic bonds living in a shared
habitation. This notion could be referring both to the so-called ‘ex-
tended’ family and to ‘multi-generational’ families or to the ‘nuclear
marital’ family. However, ‘nuclear’ and ‘extended’ family are empirical
different concepts. Nowadays, when we talk about family, we usually
have in mind the latter rather than the former kinds. Therefore, kin-
ship’ is not always a suitable criterion for identifying what we mostly
consider a family. Genetics is also a controversial feature. Social par-
enting has become more widespread for two main reasons: the great
number of stepfamilies and stepparents — due, in turn, to the increased
divorce rate — (Furstenberg 1987) and the development of new assisted
reproduction technologies allowing for procreation through gametes’
donation (Golombok 2015). However, the lack of a genetic tie between
parents and children does not prevent us from talking about family.
Even ‘household’ is barely an essential feature of family, if we consider
the high degree of geographical mobility and precariousness charac-
terizing modern lives. Should we not regard as a family a couple ‘living
apart together (Levin 2004), namely two partners committed to each
other, and perceiving themselves as partners, but not sharing a home?
It is undeniable that this is an increasingly popular intimate choice,
and it is difficult to justify their exclusion from the category of family
(Roseneil 2006). As a result, I believe that one of the main criticisms
of a formal account of family is that we cannot agree on which formal
features allow us to uniquely define ‘family” all and only those social
groups that possess these features. Consequently, | contest the desir-
ability of laws recognizing families based on controversial formal fea-
tures such as heterosexuality, cohabitation or monogamy.

Secondly, a formal definition of family is prone to hide a normative
evaluation of family. It is controversial what counts as a family on a for-
mal basis due to the multiplication of family variants. Therefore, defi-
nitions that insist on alleged abiding features of family relationships
are usually grounded on a (more or less implicit) presumption that
certain kinds of family (made of those particular characteristics) are
ideal, or more valuable than others. One may think about the assess-

10
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ment that “the family is a heterosexual monogamous married couple
with biological children”. What about same-sex couples, non-monoga-
mous relationships, non-biological parents, or even childless couples?
These are clearly diminished and excluded from ‘the family’ category.
In other words, according to Cutas: “there is something compelling and
inescapable about family when defined this [formal] way. Innovations
in family-building [...] are, from this perspective, a threat to the privi-
leged status of the family” (2019, 192).

Finally, a formal normative definition of family risks connotates ‘the
family’ as a naturally occurring fixed phenomenon, instead of consider-
ing it a social-kind category. However, | reject any appeal to the ‘natural’
in defence of certain kinds of families instead of others. Accordingly, I ar-
gue that there are no ‘natural’ facts laying at the core of being members
of a social category that we define as ‘family’. Instead, formal (normative)
definitions of family mostly rely on features that are regarded as ‘natu-
ral’. I agree with Archard writing that: “it is all too easy to think that the
family is natural in the way that being a mortal, warm-blooded, biped is
a natural fact that holds true for human beings” (2010, xiv). Heterosex-
uality, monogamy, and genetics, alongside cohabitation, are the most
common grounds for formal definitions of family, and they are all under-
stood as ‘natural’ circumstances. Many authors accounting for a formal
definition of family stand in a conservative or religious perspective, such
as the advocates of new natural law (Finnis 2008). They defend the tra-
ditional family as the ideal one based on the presumed ‘naturalness’ of
its formal features. However, there are two main problems with this view.

On the one hand, inferring that something ‘unnatural’ is unquestion-
ably wrong is a fallacy of reasoning, i.e., the naturalistic fallacy. Accord-
ing to it, normative assumptions cannot be derived from a statement
of fact, such as, in our case: “heterosexuality and monogamy are nat-
ural”. On the other hand, even if we could logically infer that ‘natural’
means right, we need to acknowledge that there is nothing natural with
formal family features such as heterosexuality, monogamy, and genet-
ics. Monogamy, for instance, is predominantly a contingent social ideal,
subject to social change, not a ‘natural’ way to raise families (Brunning
2020). Heterosexuality and genetics are meant to grounding the ‘natural’
family whose main purpose is reproduction through sexual intercourse.
However, all the existing forms of social parenting contradict the cir-

11
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cumstance that family and parenthood are of ‘natural’ — or only biolog-
ical — kinds. As a matter of fact, social parenting occurs when there is a
lack of genetic bonds between parents and children. Adoption, step-par-
enting, multi-parenting, same-sex parenting and generally parenting
through assisted reproduction technologies, where at least one gamete
is provided by a donator (including pregnancy for others), are examples
of social parenting. The spread of different forms of social, rather than
genetic ties between parents and children helps question the idea that
family or parenting are ‘natural’ institutions, thus necessarily developing
in the form of the traditional nuclear heterosexual family and biological
heterosexual dyadic parenting.

In the light of these criticisms, I reject formal definitions of family
and | agree with Archard arguing that: “the concept of ‘family’ need
not have necessary and sufficient conditions” (Archard 2010, p. 30).
At maximum, we might look to what Wittgenstein named “family re-
semblances” — the circumstance that families share some overlapping
features — to connotate family from a formal point of view (Archard,
2010; Wittgenstein, 1953). We might say, for instance, that kinships, ge-
netics, cohabitation, conjugality, monogamy, and heterosexuality are
all able to represent common (but not necessary nor sufficient) family
features. On the one hand, this (still formal) perspective would solve
the problem of normativity, not prescribing any abiding feature of ‘the
real family’, but only enumerating all the possible ways of being family.
On the other hand, there would still endure a disagreement on para-
digmatic formal grounds of family. This fact represents a key problem
if we consider the resemblance account: “turns on an agreement as
to what counts as sufficiently similar to what, further, can be agreed
is a paradigmatic or baseline instance of family” (Archard 2018, 103).
Therefore, I shall defend a functional definition of family.

2.3 Competing functional definitions of family: a one-purpose
or a multipurpose association
A functional definition of family relies on what a family does, on its end
and purposes, rather than on what a family formally is. This move from a

formal to a functional definition helps to valorise the “quality of the rela-
tionships in the family rather than details of family composition such as

12
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the gender or sexual orientation” (Cutas 2019, 192). A functional definition
of family empirically assesses whether families, whatever their form is,
share some purposes and functions. In other words, a functional descrip-
tion of family need not be normative, namely, it need not presume any
specific feature that makes for a better or worse kind of family. However,
[ argue that a particular type of functional definition of family is prone to
be normative to the same extent as a formal one. There are, indeed, two
possible competing kinds of functional definitions of family. On the one
hand, we can functionally define family as a one-purpose association. On
the other hand, we can outline a definition of family as a multipurpose as-
sociation, serving not one but many different purposes (Struening 1999).
Authors supporting a functional definition of family as a one-purpose
association usually argue that the key family function is child-rearing or
custodial responsibility for children (Archard 2010; Elshtain 1991; Finnis
2008). According to Archard, for instance: “a family is a group of individu-
als whose adults take primary custodial roles in respect of its dependent
children” (2018, p. 105). Elshtain argued, instead, that the purpose of
the family (grounded on marriage) is procreation (1991). It is important
to notice that a functional definition of family appealing to child-rearing
and custodial responsibility of children need not be inherently conserva-
tive as it might look at a first sight. As Archard claims, indeed, nothing in
this definition “presumes, entails or requires a particular understanding
of which adults discharge that role, how they discharge that role, their
biological relatedness one to another, living arrangements, or indeed
anything else that is normatively traditional or conformist” (2018, 105).°
However, authors such as Finnis (2008), Elshtain (1991) and advocates of
conservative or religious arguments, stress the fact that not only child-rear-
ing but rather “child-rearing by one’s genetic parents” — in other words, “nat-
ural” procreation through sexual intercourse — is the key function of family.
Those positions incorporate within the category of “the family” only hetero-

> | agree that Archard’s position is far from being conservative. He claims in-
deed for recognition of every kind of parental relationship, whether heterosex-
ual or biological or monogamous or not. Moreover, he also argues for the de-
sirability of some form of recognition and protection of what he calls ‘intimate
relations of mutual care and support’ between adults, even if, in his opinion, we
cannot define them as ‘the family’ (2018).

13
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sexual couples with biological offspring. Appealing to “natural” procreation
and “the natural” or “the real” family is undeniably a conservative position.
Regardless of the particular emphasis on natural procreation or genetic
child-rearing, it is precisely this kind of functional definition of family that
usually ground traditional arguments supporting the exclusion of same-sex
and other conventional families from legal recognition.

Furthermore, a one-purpose functional definition of family can be re-
garded as normative. For it prescribes a value judgment toward a specific
family function (mostly child-rearing), whose relevance in connotating
families is all but indisputable. As a matter of fact, not everyone agrees
that child-rearing is the only purpose on which basis the notion of family
can be defined. Developing the concept of family based on its child-rear-
ing or procreative function means excluding from the category of family
every kind of relationship between adults only, and this seems at least
unreasonable. Consequently, I shall now defend a functional definition
of family as a multipurpose association.

The functional definition of family as a multipurpose association was
coined by Karen Struening (1999). According to this definition, people
decide to create a family for several legitimate purposes, changing over
time, and the child-rearing purpose does no more necessarily connotate
family. As a matter of fact, if we look back at the evolution of family in
Western societies, we cannot but agree that the 19" century’s idea of the
nuclear family (made of parents and children), grounded on romantic
ties, where individuals pursue personal fulfilment, has very few elements
in common with, for instance, the Aristotelian idea of the household as
an economic association. Moreover, since the 1960s, sexual and rela-
tional habits have dramatically changed. As already mentioned, uncon-
ventional relationships such as same-sex ones, which were stigmatized
and even criminalised, have gradually become more socially acceptable.
Same-sex relationships, in particular, have broadly been recognized by
Western democratic countries, thus undermining one of the main pillars
of the traditional family: heteronormativity (Warner 1991).¢ At the same

% Heteronormativity claims that heterosexuality is the norm in intimate rela-
tionships, thus establishing a hierarchy between heterosexual and non-hetero-
sexual kinds of relationships (Warner 1991).
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time, heterosexual families have turned into more gender-egalitarian
models of relationships, moving from the traditional patriarchal family
grounded on gender inequality (Okin 1989). More in general, nowadays
“individuals see their intimate relationships more in terms of their own
personal choices and less in terms of inherited traditions and structures.
[...] As a result, today’s families serve a greater range of purposes than
ever before” (Struening 1999, 489).

According to the definition of family as a multipurpose association,
family’s aims may well include procreating and raising children, but also
individual fulfilment, the satisfaction of intimate (romantic and sexual)
needs, personal commitment, sharing of ‘emotional economy’ (Bottom-
ley and Wong 2006), companionship, mutual support, moral and mate-
rial cooperation, and care. Struening is not the only author supporting
a functional definition of family as realizing different relevant purpos-
es. Diduck and Kaganas’ view of family seems to embrace an analogous
meaning when they argue that: “in the liberal vision of the family, its so-
cial function is to provide a financially autonomous, physically and emo-
tionally fulfilling enclave to its members” (2012, 14). They are echoed
by Weeks et al., writing that: “the use of the term ‘family’ suggests a
strongly perceived need to appropriate the sort of values and comforts
that the family unit is supposed to embody |[...]: continuity over time,
emotional and material support, ongoing commitment, and intense en-
gagement” (Weeks et al. 2001, 10). To summarize, a functional definition
as a multipurpose association treats ‘family” as a kind of umbrella term
for very different family’s configurations, sharing analogous functions. It
also recalls the idea of ‘family resemblances’ (Archard 2010) cited above,
if we agree that no specific function is necessary or sufficient to conno-
tate family, but there are many possible overlapping functions. All those
personal relationships fulfilling one of the main purposes that we com-
monly ascribe to family, after a close empirical observation of family re-
lationships, is “family”.

On the one hand, this kind of definition deals with the problem of
normativity we faced both with formal and the functional definition of
family as a one-purpose association. As a matter of fact, it accounts for
all the possible different functions of family. As a result, this definition
is not affected by a lack of consensus on family functions. On the other
end, a multipurpose definition of family allows for a broader range of
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personal configurations to be considered family. It does not arbitrari-
ly exclude any unconventional relationship from the social category
of family, such as same-sex unions, and even radically unconventional
ones, such as polyamorous relationships and networks of care. More in-
tuitively, it does not prevent close relationships between adults to be
defined as family, whereas from a one-purpose definition of family, one
may question their being “family” due to the absence of children. In
other words, I see why one might question the circumstance that rad-
ically unconventional kinds of family are families, and I shall address
this point in section 3.3. However, it seems unreasonable to deny the
status of family to a married couple without children, especially if we
consider that: “people regard their spouses as family, even if they have
no children and have no intention of having children” (Jeske 2018, 235).
Consequently, family should be considered something broader than a
child-rearing unit.

For all these reasons, | support a functional definition of family as a
multipurpose association, according to which all different kinds of rela-
tionships sharing common purposes such as procreation, child-rearing,
personal and emotional fulfilment, the satisfaction of intimacy needs,
personal commitment and care are families, whatever their formal fea-
tures are. Developing a neutral, non-normative, functional definition of
family shall ground my argument in support of the desirability of the
legal recognition of unconventional families on an equal basis, within
the framework of political liberalism.

3. Legal recognition of unconventional families in a liberal state: supporting
equality

3.1 Political liberalism and the legal recognition of family

In order to develop my argument in favour of the equal dignity and fair
legal recognition of unconventional families, I assume the perspective of
political liberalism. Within this framework, I shall argue that if a liberal
state decides to recognize any kind of family, then its action is desirable
and legitimate only when recognizing all the different kinds of family
forms. However, whether a liberal state can and should recognize fami-
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ly relationships through law is not straightforward from the perspective
of political liberalism committed to the principle of neutrality (Brake
2012; Rawls 1993). Indeed, according to a liberal view, public policies
explicitly aimed at interfering with individual rights and liberties should
always be justified. Preliminarily, we should distinguish between coer-
cive and non-coercive governmental interferences. The criminalisation
of behaviours or preferences is a coercive measure. Conferring incen-
tives in terms of status, symbolic reward or a bundle of rights and du-
ties is a non-coercive promotion of certain choices or lifestyles among
others. On the one hand, coercive measures are justified only based on
the harm principle. Therefore, criminal laws sanctioning individual be-
haviours, such as sexual behaviours or personal choices in the matter of
family life, are legitimate only in so far as those behaviours and family
choices harm others. For instance, homosexuality was decriminalized
only when it prevailed the view that individuals who find it morally of-
fensive are not harmed by it (Brake 2018), while some kinds of family or
sexual behaviour such as bigamy and incest are still sanctioned on the
basis that they harm others (Calhoun 2005). On the other hand, govern-
mental non-coercive interferences with personal choice in the matter of
intimate and family life need a substantial justification as well, in order
to be legitimate.

There are at least two possible grounds for the legitimation of a liberal
state’s non-coercive interference with individual rights and liberties: moral
comprehensive reasons or public interests’ fulfilment. However, for polit-
ical liberalism, committed to the principle of state’s neutrality between
controversial conceptions of the good, a state enacting regulations and
interfering with fundamental rights and liberties must not rely on moral,
religious, metaphysical or other comprehensive doctrines (Rawls 1993).
As a matter of fact, Western liberal societies are characterized by a plu-
ralism of reasonable comprehensive doctrines of the good concerning all
areas of life, and these doctrines often contrast one another. According to
the principle of neutrality, states cannot enact regulations on the ground
of controversial comprehensive conceptions which are not shared by all
citizens. States’ intervention in controversial areas of life ought in fact
to be neutral or, in other words, grounded on some public justifications.
Due to the multiplication of family forms and relational styles, there is a
profound disagreement on the morality and the value of certain kinds of

17



Francesca Miccoli
Should All Families be Treated
Equally by Law?

unconventional families. Conceptions of the good in the matter of family
are particularly controversial, and for this reason, public policies and laws
disciplining families are legitimate only if there is a corresponding legiti-
mate public interest to protect (Brake 2012; Fineman 2006).

According to the definition of family as a multipurpose association,
the social kind that we regard as “family” is a group of individuals fulfilling
valuable and legitimate purposes that we commonly ascribe to the exist-
ing social realities of “families” through the empirical observation. Howev-
er, this epistemic meaning of family does not directly imply any normative
legal consequence; namely, it does not imply: (i) that family can or should
be legitimately recognized by the law; (ii) that all the different family func-
tions should be considered as equally relevant to make a family worth of
legal recognition; (iii) that all types of families should be recognized by the
law. Accordingly, this neutral definition of family does not tell us how and
which existing family forms should be recognized. In other words, arguing
that families are multipurpose associations, and enumerating their over-
lapping relevant functions, does not tell us anything about possible public
interests grounding the legitimacy of policies recognizing family relation-
ships. To justify the legitimacy of a liberal state’s intervention in the matter
of family, we should further investigate whether such a neutral definition
of family as a multipurpose association may represent the basis for a nor-
mative evaluation of the legitimate role of the law in disciplining family.

A closer analysis of the legitimacy of a liberal state in recognizing family
falls outside the purposes of this work. Here, it is sufficient to say that there
may be different reasons why laws protecting the rights of family members
are legitimate and desirable. My intuition is that a neutral definition of fam-
ily as a multipurpose association may help us identify some relevant public
interests grounding the legitimacy of family law. Arguing that family is, epis-
temically, a kind of relationship fulfilling certain legitimate and relevant pur-
poses, does not mean that all different family functions should be the object
of legal provisions. I suggest that there is at least one overlapping function
of family relationships whose protection justifies the state’s intervention
in disciplining family, and this function is care.” In other words, there are

" By supporting this thesis, | do not mean to deny that there may be other rel-
evant public interests justifying legal provisions disciplining family. Justice, and

18



Francesca Miccoli
Should All Families be Treated
Equally by Law?

some key public interests in recognizing families because of their function
of providing care.® Assuming that one of the possible overlapping functions
of family relationships is care, the legal recognition of family advances at
least three key interests. (i) According to Brake (2012), caring relationships
are primary goods. Consistently, I suggest that since all families are rela-
tionships potentially entailing the function of care, families themselves
are primary goods. Therefore, states can legitimately distribute rights and
benefits to individuals involved in family relationships. (ii) Care always en-
tails vulnerability, and the protection of the vulnerable members of families
encompasses a legitimate public interest in the legal recognition of family
relationships. (iii) Families can be considered a subsidiary form of welfare
(Gheaus 2012). In supplying material besides moral support, they relieve
states from providing public welfare policies. Therefore, states have a strong
interest in the existence of families.’

[ shall not analyse more closely those public interests in the legal rec-
ognition of family as a particular relationship of care. What I aim to show
here is that there may be reasons why a liberal state can legitimately, or
even should recognize family at all based on public interests and not on
comprehensive doctrines of the good. To summarize: the definition of
family as a multipurpose association is a useful heuristic to help identify
the concept of family based on its functions. Among those functions, |
suggest that care entails a public interest in the recognition of family.

the protection of the interests of the children in vertical relationships, are two
possible relevant reasons for the legal recognition of family.

8When | talk about ‘care’, | refer both to moral support and material coopera-
tion (physical or economic caretaking) and to emotional caretaking, also intend-
ed as a ‘caring attitude’ toward another non-fungible individual (Brake 2012).

° However, especially from a feminist perspective, it is controversial to argue
that states should subsidize and promote family as a social institution provid-
ing care (Tronto 1993). Conversely, one might claim that it is the state itself that
ought to perform duties of (public) care and welfare toward citizens, thus mov-
ing caregiving from the private realm of family to the public sphere. As a matter
of fact, leaving all burdens of material and psychological support to some family
members, mostly women, make them particularly vulnerable. I am very sympa-
thetic with this view, but I suggest that we should acknowledge that, as long as
care will be performed within families, there will be a public interest in recog-
nizing families as the main private places where duties of care are performed.
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In principle, a state is not required to recognize and regulate any family
at all, provided that it refrains from interferences with the freedom of
family life. However, for the reasons I mentioned, [ believe that a positive
intervention in disciplining family is legitimate and sometimes desirable
when it comes to the protection of care. In other words, from my account,
a state is not only legitimated, but it should protect families because of
their common function of care. I agree with Struening writing that “as a
society, what we really want families to do is to encourage individuals to
care for each other. Therefore, the state has an interest in encouraging all
relationships that involve economic cooperation, care, and mutual sup-
port” (1999, 490). Consequently, the state’s intervention in the matter of
family which is grounded on public interests linked to care is legitimate.
And even if one might contest my argument in favour of the legitimacy of
public intervention through family law based on care, or even arguments
based on justice or the interest of the children, we should acknowledge
that, whether legitimately or not, liberal democratic states do recognize
family. Therefore, it is still compelling to assess which families should
they recognize in order for their actions to be legitimate.

3.2 Equal recognition of new families

If we accept my argument, and we consider that the public interests jus-
tifying the recognition and regulation of family are related to its function
of care, we cannot but agree that family law of liberal democratic states
should recognize all the different family forms, since they all potentially
perform the key function of care, despite their formal features. Other-
wise, the non-coercive public intervention in the family matter should
not be considered legitimate, in so far it discriminates against function-
ally equal families. Furthermore, to be consistent with principles of neu-
trality and equal respect, it is not sufficient that family law recognizes or
regulates all different families. It should also recognize or regulate them
on an equal basis, namely, by the means of analogous legal institutions,
conferring them the same rights and obligations, in order to grant them
equal dignity. However, this is not to say that all existing families should
actually realize caring purposes in order to be recognized as families.
From my account, it is enough to say they all are potential relationships
of care, without inquiring whether all existing families demanding recog-
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nition fulfil the purpose of care in concrete. Therefore, also dysfunctional
families are families according to the multipurpose definition, and as
such, they should be granted equal access to legal recognition. | sup-
port this argument for three main reasons. Firstly, when it comes to the
legal recognition of traditional, heterosexual, monogamous families, we
currently face no formal request to ascertain in concrete whether the
partners are fertile, loving, truly monogamous, or caring. Secondly, scru-
tinizing actual family purposes is not feasible either. Thirdly, it seems at
least paternalistic to assess what is truly ‘caring’, since care may assume
many different forms.

| suggest that, when it comes to the legal recognition of family, rights
and liberties concerning family life are subjected to three different levels
of interference. Firstly, when a state sanctions only certain kinds of fami-
lies through marriage or other legal means, the fear of facing stigma risks
discouraging individuals from entering biased and unrecognized forms
of family relationships. Therefore, their freedom to form a family and to
choose their preferred form of family is indirectly impaired. Secondly,
even if individuals override the fear of social stigma and form a type of
unconventional family, they are prevented from their own decisions on
whom to marry. Furthermore, neglected families are illegitimately de-
prived of rights and duties, thus, they face a threat to the freedom of
maintaining family relationships, alongside a lack of protection of vul-
nerability and dependence, which could also indirectly impair the free-
dom to exit. As a result, holding a monopoly on the regulation of fam-
ily life, arbitrarily distinguishing between functionally analogous family
units, a liberal state is illegitimately neglecting equal respect and illegit-
imately promoting certain kinds of family relationships over others. This
public interference with one’s freedom to choose the preferred partner
or partners is not justified if we assume that all the different kinds of
families fulfil analogous relevant purposes, despite their different forms.

Leaving aside for a moment the conceptualization of family as a mul-
tipurpose association, we should not forget that families often share also
some common formal features. The archetypical family is usually thought
of as based on common formal features such as heterosexuality, monoga-
my, romantic attachment, cohabitation, and potentially a child-rearing unit
when parents and children are related by genetic bonds. Whereas non-ar-
chetypical families may be non-heterosexual, non-monogamic, non-conju-
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gal, or even all those features together. Accordingly, I shall not neglect the
circumstance that families may look very different in their formal features.
Despite any normative definition of family, we might agree that, empirically,
different formal features shape a variety of family forms. Even though those
different family units are, from a functional perspective, equally capable of
satisfying the needs of their members (Struening 1999), it may be useful to
classify them from a formal perspective. As a matter of fact, we cannot forget
that formal features of family still play a prescriptive pivotal role, in so far as
most states still enact the legal tool of marriage to regulate family, and mar-
riage is eligible only for nuclear heterosexual dyadic families, except where
same-sex marriage has been recognized.

When I speak of ‘variant’ or 'new’ family forms, I refer to all those
families which are not grounded on legal marriage or biological ties, or
which differ from the traditional nuclear family in some of their main
features. All those families to a certain extent challenge the prescribed
and state-promoted way of living family relationships. Both convention-
al nonmarital families and unconventional families are ‘variant’. They
can be regarded as ‘new’, not in an ‘ontological sense’ — if we consider
that some of them have been visible for decades now — but: “new in the
sense that, epistemologically, we now have a growingly rich set of an-
alytical tools to see them and especially to see them under a different
light” (Palazzo 2021, 3). Then I make a further differentiation. I consider
conventional nonmarital families the ones that are potentially eligible
for marriage, since they do not lack any requirements, but partners vol-
untarily decide not to marry. Within this definition, we can include a
family whose members are, in principle, entitled to marriage, but not de-
manding for their existing relationship to be legally sanctioned. Where
only the heterosexual monogamous marriage is recognized, then a het-
erosexual cohabiting couple is a conventional nonmarital relationship.
Where same-sex marriage has been established, a same-sex cohabiting
couple may be considered a kind of nonmarital conventional relation-
ship as well. Stepfamilies, cohabiting couples, single parents and their
children, and couples living apart together (Levin 2004) fit into the cate-
gory of conventional nonmarital families. I call them conventional since
they resemble the nuclear traditional family in its three main pillars, and
they are usually more widespread, visible, and socially accepted than
unconventional families.
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On the other hand, unconventional nonmarital families are not eligible
for marriage, since they do not resemble the nuclear, heterosexual, mo-
nogamous, romantic family, from a formal perspective (Palazzo 2018). Un-
conventional families are always non-normative relationships since they
do not comply with traditional family norms. They can be more or less
radical or experimental, and they can include but are not limited to, same-
sex couples, polyamorous relationships and networks of care — whether
networks of friends, queer assemblies or so-called neo-tribes and friend-
ship-based quasi-communes (Heath 2004), couples and groups of sib-
lings and relatives and multi-generation families (Bengston 2001). Each
of those different family forms lacks at least one alleged key feature of the
traditional family: heterosexuality, monogamy, or conjugality. Same-sex
and polyamorous families are conjugal, meaning that they usually involve
a sexual or romantic attachment, but the former lacks the element of het-
erosexuality, and the latter is always a non-dyadic kind of relationship.
Networks of care radically differ from the other two-family configurations
for they are non-conjugal family relationships, where non-conjugal means
lacking a romantic and sexual bond between partners. More in general,
unconventional families “are ‘queer’ in the sense that they subvert the
pre-arranged and state-approved ‘proper way of living’ familyhood” (Palaz-
20 2018, 164). Indeed, what they all have in common is a great deconstruc-
tive power of family norms, for they radically challenge some of the main
pillars of traditional family: heteronormativity (Warner 1991), mononor-
mativity '° (Pieper and Bauer 2005) and amatonormativity'' (Brake 2012).

According to the definition of family as a multipurpose association,
any group of individuals potentially fulfilling relevant purposes that we

1 Mononormativity is a term coined by Pieper and Bauer (2005) to refer to “the
forms of power which help establish the monogamous couple bond as an ideal-
ized and normative model” (Gusmano and Motterle 2019, 352). In other words,
monogamy is usually considered the norm in intimate relationships, and this
is a powerful assumption as long as every relationship that deviates from this
alleged norm is stigmatized and marginalized.

' Amatonormativity is a term coined by Brake (2012) which means that “a
central, exclusive, amorous relationship is normal for humans, is a universal-
ly shared goal, and that such a relationship is normative, in that it should be
aimed at in preference to other relationship type” (89).
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empirical attribute to family relationships, such as mutual support, mor-
al and material cooperation, and the satisfaction of sexual and romantic
needs, are families despite their form. Consequently, all those different
groups of individuals ought to be treated equally by the law. And I be-
lieve that nowadays, only a very conservative fringe of the population
would deny the social, and possibly legal status of family to a same-sex
couple, a single parent her child, a stepfather, his partner and their chil-
dren born within previous marriages. However, | acknowledge that cer-
tain unconventional families are sometimes so radically different in their
form from the common idea of the traditional family, and even so radi-
cally different from one to another, that it might seem unrealistic to talk
about equality between families. This claim is especially true for specific
types of unconventional families, or what I call ‘experimental families’,
including, but not limited to, polyamorous families and networks of care.

3.3 Experimental families

We may wonder whether polyamorous families, which are non-monog-
amous and non-heterocentric (Goldfeder and Sheff 2013), have some-
thing in common with traditional monogamous heterosexual families.
Or we may wonder whether networks of care, such as groups of cohabit-
ing friends or three siblings sharing a household, which are multi-part-
ner and non-conjugal kinds of relationships (Brake 2014; Palazzo 2018),
can be defined family as a same-sex couple is. Notwithstanding the cir-
cumstance that all different kinds of unconventional families have the
power to challenge and subvert traditional norms, I believe that there
are at least three main reasons why those experimental family forms ap-
pear even more non-normative than others, are less socially intelligible
like families, and are treated with a greater amount of suspicion than
other kinds of unconventional families such as same-sex ones.

Broadly speaking, all different kinds of unconventional families, in-
cluding same-sex ones, challenge some crucial features of the traditional
family. However, only radically unconventional families reject tout court
the myth of the nuclear, romantic, cohabiting couple, thus retaining a
certain degree of fluidity and a strong attitude towards experimental
ways of living intimate lives. As a matter of fact, conjugality and monog-
amy are so deeply entrenched in our common understanding of family,
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that challenging them seems highly disruptive to the whole social organ-
isation we are used to. By challenging those moral and sexual norms and
hierarchies, polyamory and care networks appear particularly subversive
and queer, at least in their most fluid and radical configurations. Such
radically diverse kinds of relationships are regarded as a threat to social
stability (Deacon and Williams 2004).

In the second instance, I believe that their non-dyadic nature is a key
common reason why there is strong resistance to understanding them as
families, and legally regulating them as families. On the one hand, the
morality of non-dyadic relationships is regarded as controversial both
from conservative and liberal perspectives. They both challenge conserva-
tive sexual norms and echo the spectrum of traditional polygamy, which
is assumed to be inegalitarian and harmful. On the other hand, they hard-
ly fit the legal scheme of marriage, whereas same-sex relationships do.
Same-sex families, despite being unconventional kinds of families and
potentially challenging heteronormativity,'? have widely been recognized
through marriage. For same-sex unions to be recognized, the only change
that legal systems had to make had to do with spouses’ gender (Aviram
and Leachman, 2015). Legally recognizing polyamory relationships and
networks of care not only would require great adaptive efforts on the part
of pre-existing legal and administrative public structures and procedures,
but also a radical rethinking of our common idea of marriage and family."
Consequently, not only their value and morality are often questioned, but
sometimes they are not considered families at all.

Furthermore, experimental families are less visible, less wide-
spread, and less socially accepted. In other words, those kinds of fam-

12 However, many radical queer activists and scholars, like Ettelbrick (1997)
and Warner (1991) “have harshly criticized the personal cost of assimilation that
same-sex couples bore in order to gain access to marriage” (Palazzo 2018, 168)
and have cautioned against the risk of negating their subversive power.

1> Along the line of the debate on same-sex marriage, it is highly controversial
whether other unconventional families, and especially polyamorous families
and networks of care, should be regulated through marriage or different legal
tools, even if they might somehow fit with traditional marriage model. See, for
instance, Brake 2012; Calhoun 2005; Chambers 2013; Den Otter 2015; Metz 2007;
Palazzo 2018.
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ilies are not only still unrecognized by the law. Their high degree of
fluidity, non-normativity and experimentation make them, to some
extent, unintelligible to the society at large. Consequently, members
of these families result to be more exposed to negative judgements,
stigma, discrimination and attempts toward normalization. They are
often not perceived as families at all. And the lack of social intelli-
gibility of those relationships as families prevents arguments in fa-
vour of legal recognition on an equal basis. To summarize, depending
on the kind of definition of family we endorse, one might object that
polyamorous relationships, networks of care and other different kinds
of unconventional and especially experimental relationships are not
families. If we assume a conservative formal definition according to
which only heterosexual monogamous couples are families, then poly-
amorous relationships, networks of care and even same-sex couples
are not families. Therefore, in my account, the definition of family as
a multipurpose association serves two different purposes. Firstly, to
determine the range of the possible empirical functions of families, as
a basis for a normative evaluation of their relevance to the scope of the
law. Secondly, to identify which types of relationships we should define
family, based on their functions and not on their form.

As a result, according to the functional definition of family as a mul-
tipurpose association, I argue that all the different kinds of unconven-
tional relationships, including experimental ones, are families since
they all potentially fulfil the same purposes, including the purpose of
care as a relevant object for the family law. Hence, despite their rad-
ically unconventional form, polyamorous relationships and networks
of care are families. As a matter of fact, they both perform the same
functions as more conventional kinds of family, despite their form. Let
us imagine a couple of close friends caring for each other, material-
ly and morally supporting one another, being emotionally intimate,
and even cohabiting. Even though they lack sexual or romantic bonds,
why should we deny that they are involved in a family relationship?
Non-conjugal relationships are often primary caring relationships in
people’s lives, even though their importance is diminished by the priv-
ileging of romantic marital couples. The same applies to multi-part-
ner relationships, whether networks of friends or polyamorous rela-
tionships, whose members take care of each other, with or without
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a romantic or sexual attitude. Individuals involved in experimental
relationships, whether romantic or not, can and do experiment also
intimacy, commitment, emotional closeness, and a caring attitude as
much as individuals in more conventional kinds of relationships, such
as monogamous relationships, do (Brake 2018; Emens 2004). There-
fore, it seems unreasonable to rule these unconventional kinds of rela-
tionships out of the category of family at all.

In conclusion, turning from a conceptual definition of family to the
political normative argument in favour of the recognition and regula-
tion of family relationships, I cannot but claim that all families, more or
less conventional in their form, ought to be treated equally by the law.
They all are kinds of relationships fulfilling analogous relevant familial
purposes, thus, they are families. Furthermore, they all are kinds of rela-
tionships potentially fulfilling the purpose of care, hence, their legal rec-
ognition is legitimate and desirable. From these premises, it is straight-
forward to conclude that, if states can legitimately and should decide to
recognize family, they should treat equally all different kinds of family,
whatever their form is. Otherwise, states fail to respect a fundamental
principle of equal dignity between families, which are all functionally
analogous. Unless cases of harmful relationships, I argue that there is no
public interest rationale in recognizing and regulating only certain kinds
of relationships of care as families. This configures an illegitimate inter-
ference with freedom of intimate association and the right to family life.

Furthermore, I believe it is not either acceptable to circumscribe the
object of family law to conventional and certain kinds of unconvention-
al relationships, at the same time granting rights and duties to experi-
mental relationships but without calling them “families”. Polyamorous
relationships and networks of care are families, and as such they should
be treated and also defined, otherwise we are neglecting their key func-
tions and values. In other words: “if the reason for recognition [of family
relationships] is the factor of caring, quite simply, why should it be pre-
sumed that there is only one carer?” (Bottomley and Wong 2006, 51). Or,
| would add, why should it be presumed that care is necessarily linked to
conjugality? To deny these kinds of unconventional families the status
of family is unreasonable, and to deny them equal legal treatment is a
form of unjust discrimination and an illegitimate violation of their equal
dignity.
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4. Conclusion

In this paper, I argued for the equal legal recognition of unconventional
families, and for their equal dignity and respect, within the framework of
political liberalism. However, much more can be said about the role of
liberal states in recognizing family relationships. We may further investi-
gate the relevant public interests in disciplining families; we may inquire
whether public regulations are preferable to privatization of family rela-
tionships, and which kind of legal tools are the most suitable to protect
and promote those interests without disproportionately restricting other
fundamental rights and liberties. Furthermore, another, less straightfor-
ward kind of defence of equal legal recognition of families is possible.
Namely, a perfectionist defence of the intrinsic value of all the types of
unconventional families, different from the heterosexual monogamous
conjugal one.

Consistently with the respect for neutrality between the controver-
sial moral and religious conceptions of the good, a liberal government
should not be interested in assessing whether unconventional relation-
ships are morally valuable or not. Indeed, it is straightforward that a
liberal state should respect the individual freedom to live the kind of re-
lationship they choose, based on the respect of competing conceptions
of the good. Therefore, as I argued in this paper, if a state recognizes or
regulates families based on public interests, it is not legitimate to inter-
fere with the right to family life by recognizing certain kinds of families
only. But arguing that all families fulfil relevant purposes also implies
an appeal to “the human goods the practices realize” (Sandel 1989, 534).
In other words, we are implicitly acknowledging that what is valuable in
conventional kinds of relationships is also present in other, less conven-
tional kinds of relationships. If all families share common valuable pur-
poses, all the different types of families potentially accomplish the same
valuable human goods. I am prone to agree with this second evaluation.
In other words, I believe that unconventional families deserve the same
quality of respect (Sandel 1989) as conventional kinds of family relation-
ships: what is at stake are not only fundamental principles, rights and
liberties, but also human dignity and flourishing.
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